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�e IRS, for its part, agreed with the GAO’s recommended actions—as described in Sunita Lough’s letter dated September 2, 2020, which was reproduced as Appendix II to the

GAO’s report. �e IRS did defer, however, to the Department of the Treasury and to Congress on questions of policy and whether the Code should be updated to specify what

services and activities it considers su�cient community bene�t.

To characterize the IRS’ letter as wholesale agreement with the GAO’s report would be misleading. �ere are numerous instances in which the letter emphasizes the fact-sensitive

nature of a Community Bene�t Standard compliance analysis. Ms. Lough’s letter (and an attachment to it) indicate that the IRS will be reviewing and revising its forms and

instructions to “allow for clear identi�cation of information that demonstrates community bene�t as appropriate.”[4] In response to recommendation 2, the IRS recognized that

the community bene�t standard requires a compliance assessment at the organization level while Section 501(r) compliance is assessed on a hospital facility-by-facility basis. In

response to recommendation 4, the IRS agreed to “more speci�cally identify potential non-compliance with the community bene�t standard” through updated exam issue codes.

[5]

Community Bene�t Activity Reviews
�e GAO report sheds some light on the IRS’ Community Bene�t Activity Reviews (CBARs). As is well known, in an “o�-Code” provision of the ACA, the IRS is required to

conduct a review of the community bene�t activities of every tax-exempt hospital at least once every three years. �e GAO reviewed the IRS’ primary guidance for CBAR

reviewers—the ACA Desk Guide—to determine what topics their triennial reviews of hospitals cover.

Little is known publicly about CBARs. �anks to the GAO report we have a few glimpses into how they are conducted. For example, while the ACA Desk Guide follows the Form

990, Schedule H questions, the GAO report notes that it also includes detailed questions about how CHNAs are conducted.[6] CBAR reviewers are encouraged to use “Google,

Medicare, and state and hospital websites” to conduct their research.[7]

�e report includes a �gure demonstrating that, over the four-year period from �scal years 2015 through 2019, more than 4,700 CBARs were conducted and almost 1,000 tax-

exempt hospitals were referred for audit or compliance checks because reviewers identi�ed potential violations. While the number of CBARs conducted has dipped recently, it is

important to note the number of referrals appears to have dipped even more signi�cantly during the same period. One might expect this result. A�er the �nal 501(r) regulations

were adopted, tax-exempt hospitals have grown more comfortable and familiar with Section 501(r)’s requirements. Noncompliance captured in a 2015 compliance check has been

corrected, requiring less follow-up in 2019. �e GAO’s data indicate that hospitals’ self-reported compliance improved over the measuring period.

�e GAO report appears troubled by the lack of instructions for revenue agents conducting CBARs. Speci�cally, it suggests that revenue agents need to know how or when they

should refer a hospital at risk of providing insu�cient community bene�ts for audit.[8] �is should and will be adjusted by the IRS. With updated instructions, we should prepare

for more hospital audits.

Flagging Hospitals for Audit
As recent IRS work plans and public comments have indicated, the IRS is relying on a data-driven approach to select cases. �e IRS must audit more strategically given sta�

shortages and budget cuts. It created, and continues to re�ne, queries based on the Form 990 that are designed to identify noncompliance, elevating the most troubling returns for

audit.

�e GAO found 37 hospitals that reported zero or negative net community bene�t spending for tax year 2016. Worse yet, some hospitals le� blank their community bene�t section

of Form 990, Schedule H, which one would think would raise su�cient “red �ags” under the data-driven audit approach. Expectedly, the IRS referred 21 of those hospitals for an

examination or a compliance check as a result of their CBAR reviews. But all those inquiries were the result of concerns related to the hospital’s �nancial assistance policies or

community health needs assessments.

According to the GAO report, none of them were driven by negative answers to the community bene�t questions alone. How can that be? It appears that the IRS’ automated

queries do not “address the community bene�t standard or apply to the schedule H that a hospital includes with its Form 990.”[9] �e tax-exempt hospital community and IRS

o�cials alike should understand that a Schedule H, Part I, Line 7 with no entries or “zero” community bene�t would be indicative of potential noncompliance and should warrant

further investigation. It seems likely the IRS will update it risk-based audit selection methods. Correspondingly, once those updates are implemented, we should prepare for more

hospital audits.

Are Tax-Exempt Hospitals Doing “Enough”?
As part of its study, the GAO interviewed various tax-exempt and for-pro�t hospital associations, national patient advocacy groups, and think tanks. Some patient advocate

organizations and researchers criticized tax-exempt hospitals for using their surplus funds to conduct research that did not speci�cally bene�t the individual communities in which

they were located. But, when it comes to tax-exempt “research” activities, bene�ts for speci�c communities are not the standard nor are they required. Medical research, according

to its tax law de�nition, is intended to advance basic scienti�c understandings bene�cial to all. �ese investigations, experiments, and studies are conducted to discover, develop,

or verify knowledge related to the causes, diagnosis, treatment, prevention, or control of human physical or mental diseases and impairments. �is de�nition comes from the

Treasury regulations under Section 170 of the Code.[10] It is clear that “research” is a tax-exempt activity because it bene�ts all communities. And patient advocates and

researchers know as much: the GAO report indicates that they recognized such research bene�ts society as a whole—not just the health care industry.[11]

�e report questions whether building cancer treatment centers bene�ts the entire community as opposed to only patients who are wealthy or insured. Why would a hospital

invest signi�cant resources in a cancer center if a community need for one had not been identi�ed in its CHNA? Wouldn’t such information have been required in those

communities with state or local health planning boards or Certi�cate of Need laws? And wouldn’t cancer centers be considered facilities that are licensed, registered, or similarly

recognized as hospitals making them subject to Section 501(r)’s requirements? Assuming “yes,” that would mean the cancer center has adopted a Section 501(r)(4)-compliant

�nancial assistance policy and is engaged in 501(r)(3)-compliant CHNAs to be responsive to all in its community. Surely this would help alleviate some concerns related to a

cancer patient’s wealth and insurance status.

As noted in then-IRS Commissioner Mark Everson’s 2005 testimony to Congress, two elements of the Community Bene�t Standard—(1) maintaining an open medical sta� policy;

and (2) accepting patients on Medicare and Medicaid—are now common features at all hospitals. �ese factors are no longer special for or speci�c to tax-exempt hospitals.[12]
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Further, as the GAO report notes, every hospital with an emergency room is required under the Emergency Medical Treatment Act to provide emergency treatment to all,

regardless of ability to pay.[13] Chalk up another element of the Community Bene�t Standard that is no longer speci�c to tax-exempt hospitals only.

It is not surprising that the Community Bene�t Standard became outdated over its forty-plus years. Isn’t that why Congress decided to enact Section 501(r) as part of the ACA? Is

it necessary to revisit the Community Bene�t Standard when the baseline for hospital tax exemption has already been changed signi�cantly? Now communities have increased

noti�cation and awareness of their tax-exempt hospital’s �nancial assistance policies. Hospitals have adjusted their billing and collection practices. Community health needs

assessments and implementation strategies have refocused tax-exempt hospitals on being responsive and providing bene�ts to the communities they serve. Section 501(r) provides

adequate rigor and focus for how a tax-exempt hospital should direct its community bene�t spending and activities. �rough re�nement of CHNAs and implementation strategies,

tax-exempt hospitals can look for evidence on health impacts at the local level. But it will take years to move the needle on some critical health measures. Exercising patience

seems warranted here.

Inevitably, we return to some variation of the following question: how much community bene�t is enough to justify tax exemption for hospitals? �e GAO, certain patient

advocates, think tanks, and others may always question the amount of community bene�ts provided by tax-exempt hospitals. However, there is no statutory minimum level of

community bene�t to obtain or justify continued tax exemption for hospitals at present.

From a policymaking standpoint, we might consider whether that is even the right question to be asking. We might consider the unintended consequence of establishing a �oor—

would more “active” or “generous” hospitals become less so? And, although it would be more challenging to monitor and report, wouldn’t our communities be better served if we

focused on how much bene�t resulted from community bene�t activities and spending rather than on how much community bene�t activities and spending was happening?

Regardless, if a measurable or minimum community bene�t spending threshold is the desired policy, then Congress will need to act—not the IRS.
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